Table of Contents — Manual for Military Commissions

CONTENTS
PART I. PREAMBLE
1. Structural provisionsofthe M.C.A. .. ... ... . I-1
2. Determinations of practicability and consistency with military and
intelligence activities . . . ... ... e I-2
CONTENTS

PART Il. RULES FOR MILITARY COMMISSIONS

CHAPTER |I. GENERAL PROVISIONS

Rule 101. Scope, title . .. ..o -1
(@) Ingeneral. . ... -1
(D) Title. .o -1
Rule 102. Purpose and construction .. ............ ..., -1
(8) PUIPOSE. . . o -1
(D) CONStrUCHION. . . ..o -1
Rule 103. Definitions and rules of construction. .. ........................ -1
Rule 104. Unlawfully Influencing Action of Military Commissions. . ......... 11-8
(@) General prohibitions. . .. ... 11-8
(b) Prohibitions concerning evaluations. . .. ............ .. .. ... . .., 11-8

Rule 105. Direct communications: convening authorities and Legal

Advisors; among Legal AdVISOrS. . .. ... 11-9
(a) Convening authorities and legal advisors. . . .......... ... ... ... 11-9
(b) Among legal advisors. . . ... .. 11-9
(c) Among members of the Judge Advocate General’s Corps. . ................ 11-9
Rule 106. Delivery of unlawful enemy combatants to civilian authorities. . . . . . 11-9
Rule 108. Rulesof court . ... ... i 11-9
Rule 109. Professional responsibility rules for military judges and counsel . . .. 11-9
(@) Ingeneral. . ... 11-9
(b) Application of professional responsibility rules to attorneys. .. ............. 11-9
(c) Application of professional responsibility rules to judges. ................. 1-11

CHAPTER Il. JURISDICTION



Table of Contents — Manual for Military Commissions

Rule 201. Jurisdictioningeneral . ............ .. .. . . 11-12
(a) Nature of jurisdiction of military commissions. . . ........................ 1-12
(b) Requisites of military commission jurisdiction. . ......................... 1-12
(C) CoNtemPt. . . oo 11-13
(d) Types of military COMMISSIONS. . . .. ..ot 11-13
Rule 202. Persons subject to the jurisdiction of the military commissions. . . . . 11-13
@ Ingeneral. . ... 11-13
(b) Determination of unlawful enemy combatant status by Combatant Status

Review Tribunal or other competent tribunal dispositive. . ................. 11-13
(C) PrOCEAUIE. . . o\ttt e e 11-14
Rule 203. Jurisdiction over theoffense . . .......... .. ... . . 11-14

CHAPTER I11. INITIATION OF CHARGES; APPREHENSION; PRETRIAL
RESTRAINT; RELATED MATTERS

Rule 301. Reportofoffense. .. ... ... ... o i 11-15
Rule 307. Swearingofcharges. .. .......... . i 11-15
(@) Who may swear Charges. . .. ... e e 11-15
(b) How charges are sworn; oath. .. .......... .. 11-15
(c) Howtoallege offenses. . . .. ... 11-15
(d) Harmless error in Citation . .. ...ttt e 11-16
Rule 308. Notification to accused of charges. . ............................ 11-16

CHAPTER IV. FORWARDING AND DISPOSITION OF CHARGES

Rule 401. Forwarding and disposition of chargesingeneral. . .............. 1-17
(@) Who may dispose of charges. .. ........... . i 1-17
(b) How charges may be disposed of. . . .......... ... i 1-17
Rule 406. Pretrial advice . .. ... . o 1-17
@ Ingeneral. ... ... 1-17
(D) CONEENES. . . oo 1-17
() DisStributioN. . . . .o 11-18
Rule 407. Action by convening authority............................... 11-18
() DISPOSITION. . . . ottt e e 11-18
(b) National security matters. . . ...t e 11-18

CHAPTER V. MILITARY COMMISSION COMPOSITION AND
PERSONNEL, CONVENING MILITARY COMMISSIONS



Table of Contents — Manual for Military Commissions

Rule 501. Composition and personnel of military commissions.............
(a) Composition of a military commission. .. .......... ... .. i
(b) Counsel ina military COMMISSION . . .. ...t
(C) COUMt FEPOITErS. . ottt e e e
(d) INterpreterS. . ottt
(e) Other personnel. . . ... .

Rule 502. Qualifications and duties of personnel of military commissions . . . .

(B) MEMIDEIS. . . ot
(D) President. . . ... .o
(c) Qualifications of military judge. ... ....... ...

(d) CoUNSEL. . .o
(e) Interpreters, reporters, escorts, bailiffs, clerks, and guards. . ................
(F) Action upon discovery of disqualification or lack of qualifications. . .........

Rule 503. Detailing members, military judges, and counsel . ...............
(B) MEMIDEIS. . .ot
(b) Military Judge. . . ..o

(C) CoUNSEL . ..o
(d)Recordof detail . ....... ... . e

Rule 504. Convening military COmmissions. . .. ..........coviiinneen...
@ Ingeneral. ...
(b) Who may convene military commissions . .. ... ...
(c) Disqualification. . . ... i
(d) Convening Orders. . .. oottt
() PlaCe. . . .o

Rule 505. Changes of members, military judge, and counsel .. .............

@ Ingeneral. ... ...
(D) Procedure. . ... o
(c) Changes of memMbErS. . ... .. it

(d) Changes of detailed counsel. . . ... i
(e) Change of military judge. . . ... e
(F) GOOO CAUSE. . . . oottt e e e e e e e e

Rule 506. Accused’s righttocounsel ............ .. .. ... ..
@ Ingeneral. ... .
(b) Excusal or withdrawal. . .. ... ..
(C) WaIVEL. . . o e
(d) Other PersonS PreSeNt. . ..o vttt e

CHAPTER VI. REFERRAL, SERVICE, AMENDMENT, AND
WITHDRAWAL OF CHARGES



Table of Contents — Manual for Military Commissions

Rule 601. Referral . . ...
@ Ingeneral. ... ...
(D) Whomay refer. . . ...
(c) Disqualification. . . ...t
(d) When chargesmay bereferred . .. ... o
(e) How charges shall bereferred. .. .......... .. .. i
(F) The Secretary of Defense. . . ... e

Rule 602. Service of charges . .. ...

Rule 603. Changes to charges and specifications. .. ....... ...............
(@) Minor changes defined. . ....... ... i
(b) Minor changes before arraignment. .. ............ ... . . i
(c) Minor changes after arraignment . .. ............ i
(d) Major Changes. . . .. oo e e

Rule 604. Withdrawal of charges.. . ........ ... ... . i i,
@ Withdrawal . . ... e
(b) Referral of withdrawn charges. . ... o

CHAPTER VII. PRETRIAL MATTERS

RUlE 701, DISCOVEIY . . . oottt e e e e
(@) Generally . ...
(b) Disclosure by the trial counsel. . . ........ ...
(c) Examination of documents, tangible objects, reports. . .....................
(d) Information to be offered atsentencing . .. ............ ... ... ... ... ...
(e) Exculpatory eVIJeNCe. . . . ... ot
(F) National security privilege . . . ...
(g) Disclosure by the defense. . . ...
(h) Failureto call Witness . . ... ... o
(i) Continuing duty todisclose . . ...
(j) Access to witnessesand evidence . . ... e
(k) Information not subjectto disclosure . . .......... .. ... . i
(D) Regulation of discovery . ... i e

Rule 702. DepoSitioNS . . ... oot
(@) Ingeneral. . ...
(D) Who may OFder. . . ..o e e e e e
(c) Request to take deposition. . . ...t
(d) Action when request iSapproved . ...
(B) NOTICE. . . oo
(F) Duties of the deposition officer. .. ........ ... ... . . i i
() Procedure. . . ..o
() ObJeCtioNS. . . ..o
(i) Deposition by agreement not precluded. . .. ........ ... ...



Table of Contents — Manual for Military Commissions

Rule 703. Production of witnessesand evidence . .. .......................
@ Ingeneral. ...
(b) RIgGht t0 WItNESSES. . . . o\t
(c) Determining which witnesses will be produced . .. .......................
(d) Employment of expert Witnesses. . . .. ..o v it
(e) Procedures for production of witnesses. .. ...,
(HRighttoevidence. . ... ... e

Rule 704. ImmuNity . .. ..o
(@) Typesof immunity. . ...
(D) SCOPE. . .ot
(c) Authority to grant immunity. .. ... ..
(d) Procedure . . . ...
(e) Decision to grant immuUNItY . .. .. ..ot e

Rule 705. Pretrial agreements . . .. ... .. e
@ Ingeneral. . ... ..
(b) Nature of agreement. . . ...t
() Termsand conditioNns. . .. ... .ot e
(d) Procedure. . . ..o e
(e)Nondisclosure of existence of agreement. .. ............ ... .. ...

Rule 706. Inquiry into the mental capacity or mental responsibility

OF the ACCUSE . . . . .
(@) Initial action. . .. .. ...
(b) Ordering an INQUITY. . . ..o vt e e e e

(C) INQUINY. . .o e e

Rule 707. Timing of pretrial matters. . ......... ... .. .. .. .. ... ... ......
@ Ingeneral . ... ...
(b) Accountability . ... .
(c) Excludable delay. . ...
(d) ReMEdY . ..o
(B) WaaIVET . .o

CHAPTER VIII. TRIAL PROCEDURE GENERALLY

Rule 801. Military judge’s responsibilities; other matters..................
(a) Responsibilities of military judge. . .. .......... ...
(b) Rules of court; contempt. . . ...t
(c) Obtaining evidencCe. . . ...t
(d) Uncharged Offenses. . ... ..ot
(e) Interlocutory questions and questionsof law. . ..........................
(F) RUlINGS ON 1eCOrd. . . ..o



Table of Contents — Manual for Military Commissions

(g) Effect of failure to raise defenses or objections . .. ....................... 11-64
Rule 802. Conferences . . ... 11-64
@ Ingeneral. ... 11-64
(b) Matters 0N reCord. . . .. ..ottt e 11-64
(C) Rights Of parties. . . .. ..o e 11-64
(d) ACCUSEA S PIrESEINCE. . . vttt ettt e e e et 11-65
() AdMISSION . . .ottt 11-65
(F) LIMItatioNs. . . oo ot 11-65
Rule 803. Military commission sessions without members ................. 11-65
Rule 804. Presence of the accused at trial proceedings. . ................... 11-65
(@) Presence required. . .. ...ttt e 11-65
(b) Continued presence notrequired. . . ...t 11-65
(c) Voluntary absence for limited purpose of child testimony. . ................ 11-67
(d) Appearance and security of accused . .. ... . 11-67
Rule 805. Presence of military judge, members, and counsel . .............. 11-67
(@) Military JUudge. . . ..o 11-67
(b) Members. . ... 11-67
(C) CoUNSEL . ..o e 11-68
(d) Effect of replacementof member. . .......... .. ... 11-68
Rule 806. Publictrial. . ... ... ... 11-68
@ Ingeneral. ... ... 11-68
(b) Control of spectatorsand closure. . ............. i, 11-68
(c) Photography and broadcasting prohibited. . ............ ... ... .. ... ... 11-69
(d) Protective Orders. . .. ... oot e 11-70
RuUle 807. Oaths . . . ... 11-70
(@) DEfiNItioN. . . ..o 11-70
(b) Oaths in military COMMISSIONS . .. . ... ot e 11-70
Rule 808. Record of trial ....... ... ... e 1-71
Rule 809. Contempt proceedings . .. ...t e 11-72
(@) Ingeneral. . ... 11-72
(b) Method of disposition. . . ... ... .. 11-72
(C) ProCedure. . . .o 11-72
(d) RECOrd; FBVIBW. . . . oo 11-72
(B) SENMEENCE. . . ottt 11-72
(F) Informing person held incontempt. .. ......... .. ... ... .. .. .. .. ... ..., 11-73
Rule 810. Procedures for rehearings and new trials, and other trial . ... ...... 11-73
(@) Ingeneral. . ... 11-73

Vi



Table of Contents — Manual for Military Commissions

(D) ComPOSILION. . . ..
(c) Examination of record of former proceeding. . ............. ... ..,
(d) Sentence limitations. . .. ... i e
() DefiNitioN. . ..o

Rule 811. Stipulations . . .. ...
@ Ingeneral. . ...
(b) Authority tO reJeCt. . . .o
(C) REQUITEBMEBNES. . . . ottt e e e e e e
() Withdrawal. . . ... ...
(e) Effect of stipulation. . . ... .
(F) Procedure. . . ..o e

Rule 812. Jointand common trials. . ......... . ...

Rule 813. Announcing personnel of the military commission and accused . . . .
(2) OPENING SESSIONS. .« . o\ vttt et e e
(b) Later proCceedings. . . ..ottt
(c) Additions, replacement, and absences of personnel. .. ....................

CHAPTER IX. TRIAL PROCEDURES THROUGH FINDINGS

Rule 901. Opening SeSSION . . . . oottt
(@) Callto order. . ..o
(b) Announcement of parties. . . ...t
(c) Swearing reporter and interpreter. .. ...
(d) CoUNSEL. . .o e
() Presence of members . ... ... o

Rule 902. Disqualification of military judge. . . ......... ... ... .. ... ... ...
@ Ingeneral. . ... .
(b) Specific grounds. . . . ... o
() DefinitioNs. . . ..o
(d) Procedure. . . ..o
(B) WaIVEL. . .o e e

Rule 904. Arraignment . .. .. ... .

Rule 905. Motionsgenerally . .......... ... .. . .
(@) Definitions and form. . . ... ...
(b) Pre-trial motions. . . ... .o
(€) Burden of proof. . ... ..o
(d) RUIING ONMOLIONS. . . ..ot e e e
(e) Effect of failure to raise defenses or objections. .. .......................
(F) Reconsideration. . . ...t e
(g) Effect of final determinations. . ............ i

vii



Table of Contents — Manual for Military Commissions

() WIItten MOtIONS. . . . .ot e 11-84
(1) SEIVICE. . .ot 11-84
(1) Application to convening authority. . . ... o 11-84
(K) Production of statements on motion to SUPPress. .. .. ..o in e 11-85
Rule 906. Motions for appropriaterelief................................ 11-85
@ Ingeneral. . ... 11-85
(b) Grounds for appropriate relief. . ........ ... ... ... . 11-85
Rule 907. Motions to diSMISS . . . ..ottt 11-87
@ Ingeneral. . ... 11-87
(b) Grounds fordismissal. .. .......... .. 11-87
Rule 908. Appeal by the United States . .. ............. ... ... 11-89
@ Ingeneral. . ... 11-89
(D) Procedure. . . ..o 11-89
(c) Appellate proceedings. . . . ..o vt 11-91

(d) Interlocutory appeal of orders or rulings related to the protection of classified
information, the closure of proceedings from the public, or the exclusion of the

accused from certain proceedings. . . ... 11-92
Rule 909. Capacity of the accused to stand trial by military commission . . . .. 11-92
@ Ingeneral. ... ... 11-92
(b) Presumption of Capacity. . . ..ottt 11-93
(c) Determination beforereferral. . ...... ... ... .. . 11-93
(d) Determination after referral. . . ....... ... . 11-93
(e) Incompetence determination hearing. .. ........... ... . i 11-93
(f) Hospitalization of the accused. . .. ... ... 11-93
Rule 910. Pleas . . . ... 11-94
(@) Aternatives . . . ..o e 11-94
(b) Refusal to plead; irregularplea. . ... ... ... .. i 11-94
(C) AVICE O ACCUSEA. . . .. ot 11-94
(d) Ensuring that the pleaisvoluntary. . .......... .. ... i 11-95
(e) Determining accuracy of plea. .. ... i 11-95
(F) Plea agreement iNQUITY . . . . ..ottt e e 11-95
(Q) FINAINGS. . .o e 11-96
(M) Later aCtiON. . . ..ot e 11-96
(i) Record of proceedings. . . ..o vt 11-97
() WaVEL. . .o 11-97
Rule 911. Assembly of the military commission. . ............ ... .. ... ..... 11-97
Rule 912. Examination and challenges of members ...................... 11-97
(@) Pre-trial matters. . . ... 11-97
(b) Challenge of selection of members . .......... ... . .. 11-98

viii



Table of Contents — Manual for Military Commissions

(c) Stating grounds forchallenge .. . ...... .. .. 11-99

(d) Examination of members. . . ... . . 11-99

() EVIOEBNCE. . . .o 11-99

() Challenges and removal forcause. . ...t 11-99

(g) Peremptory challenges. . . ... 11-101
(N) Definitions. . .. ..o 11-101
Rule 913. Presentation of the caseonthemerits.......................... 11-101
(@) Preliminary inStructions. . . .. ...t 11-101
(b) Opening statements. . . ... .ot e 11-102
(c) Presentation of evidence. . . ... ... 11-102
Rule 914. Production of statements of witnesses . .. ....................... 11-103
(@) Motion for production. . ....... ...t 11-103
(b) Production of entire statement . . . ... . 11-104
(c) Production of excised statement. . .. .......... .. i 11-104
(d) Recess for examination of the statement. .. ............ ... ... ... .. ..... 11-104
(e) Remedy for failure to produce statement. . .. ............... ... .. ... .... 11-104
(F) Definition. . .. ..o 11-104

Rule 914A. Use of remote live testimony of a witness whose presence at trial

BNy . . o 11-104
(@) General Procedures. . .. ..ot 11-105
(b) Prohibitions. . . ... .o 11-105
Rule 915. Mistrial . . ... . 11-105
@) Ingeneral. . ... 11-105
(D) Procedure. . . ... e 11-105
(c) Effect of declarationof mistrial. . ............. .. .. 11-105
RuUlE 916. Defenses . . . .ot 11-106
@ Ingeneral. ... ... 11-106
(b) Burden of proof. . . ... ..o 11-106
(C) Justification. . . ... ... 11-106
(d) ObedienCe to OFdersS. . . ..o\t eee 11-106
(€) Self-defense. . . ... o 11-107
(F) ACCIdeNnt . . ..o 11-108
(O) ENtrapment. . .. .. o e 11-108
(N) COBICION OF UIESS. & . o ettt e e e e e e e e e e 11-109
(D) Inability. . ..o 11-109
() Ignorance or mistake of fact. . . ......... .. . 11-109
(K) Lack of mental responsibility. . ........ ... ... ... . ., 11-109
(I) Notdefenses generally. . .. ... 11-110
Rule 917. Motion for a finding of notguilty . ................. ... ... ...... 11-110



Table of Contents — Manual for Military Commissions

@ Ingeneral. . ... 11-110
(b) Form of motion. . . ... ... 11-110
(C) ProCEOUIE. . . et e 11-110
(d) Standard. . . ... 11-110
(e) Motion asto greater offense . . ... 11-111
() Effectof ruling. .. ... e 1-111
(g) Effectof denial onreview. . ... . 11-111
Rule 918. FINAINGS . . . . ..o 11-111
(@) General fiNdiNGS. . . .. .. ot -111
(b) Basis of fiNdings. . . ... ..ot 11-112
Rule 919. Argument by counselonfindings. ............ ... ... ... ... ... 11-112
@ Ingeneral. . ... ... 11-112
(D) CONtENES. . . oot 11-112
(c) Waiver of objection to improperargument. .. ............ i, 11-113
Rule 920. Instructionson findings . .. ........... i 11-113
@ Ingeneral. . ... 11-113
(D) When given. ... ..o e 11-113
(c) Request for INStrUCHIONS . . . .. oot e 11-113
() HOW QIVeN. . .o e 11-114
() Required INStrUCLIONS . . . . . .o 11-114
(F) WaIVEr. . . 11-115
Rule 921. Deliberations and votingon findings . . . ........................ 11-115
@ Ingeneral. ... . 11-115
(b) Deliberations. . . . ...t 11-115
(C) VOLING. . ot e 11-115
(d) Action after findingsarereached. . . ............ i 1-117
Rule 922. Announcementof findings . .......... ... .. i 11-117
@ Ingeneral. ... ... 11-117
(b) Findings by members. . . ... ... 1-117
(c) Findings by military judge in the eventof aguiltyplea..................... 11-117
(d) Erroneous annoUNCeMENT. . . ... ottt et e e 11-118
(e) Polling prohibited. . . ... ... ... e 11-118
Rule 923. Impeachmentof findings .. ........... ... ... ... ... ... ... 11-118
Rule 924. Reconsiderationof findings . ............. ... ... .. .. ... ..... 11-118
(@) Time for reconSIderation. . . . ...ttt 11-118
(D) Procedure. . . ..o 11-118

CHAPTER X. SENTENCING



Table of Contents — Manual for Military Commissions

Rule 1001. Presentencing procedure . . .........oouii it 11-119
@ Ingeneral. ... ... 11-119
(b) Matter to be presented by the prosecution. . .............. ... ... ... ..... 11-119
(c) Matter to be presented by thedefense. . .......... ... ... .. .. ... ... 11-120
(d) Rebuttal and surrebuttal . .. ... . 11-121
(€) Production of WItNESSES. . . .ottt 11-121
(f) Additional mattersto be considered. . .......... .. .. . i 11-122
() ArQUMBNT. . .o 11-122
Rule 1002. Sentence determination . . ............. . 11-122
Rule 1003. Punishment . .. ... .. 11-122
@ Ingeneral. . ... o 11-122
(b) Limits on punisShments. . .. ... e 11-123
Rule 1004. Capital CasesS . . .. ..ot e 11-123
(8) REQUITEMEBNES. . . . oottt e e e e e e 11-123
(D) Procedure. . . ..o 11-123
() Aggravating faCtors. . . .. ..ot 11-124
(d) Other penalties. . . ...t e e 11-126
Rule 1005. InStructions 0N SENteNCe . .. ... oo vt 11-126
@ Ingeneral. . ... 11-126
(D)WheN QIVEN. . ..o 11-126
(c) Requests for INStrUCtiONS. . . . .. ..ot 11-126
() HOW QIVeN. . .o e 11-126
() Required iNStrucCtions. . . ... ... it e 11-126
(F) WaIVET. o 11-127
Rule 1006. Deliberations and votingonsentence . .. ....................... 11-127
@ Ingeneral. ... ... 11-127
(D) Deliberations. . . . ..o 11-127
(c) Proposal of SENteNCeS. . .. .. oot 11-127
() VOING. . .o 11-127
(e) Action afterasentenceisreached. ............ ... .. .. ... .. . 11-128
Rule 1007. Announcement of sentence . ..., 11-128
(@) Ingeneral. . ... 11-128
(b) Erroneous annoUNCEMENt. . .. ..o\ttt et e 11-128
(c) Polling prohibited. . . . ... . 11-129
Rule 1008. Impeachmentofsentence............ .. ..., 11-129
Rule 1009. Reconsiderationofsentence . ..., 11-129
(@) ReconSideration. . .. ....o i e 11-129
(D) EXCEPIONS. . . .ot 11-129

Xi



Table of Contents — Manual for Military Commissions

(c) Clarification of SENteNCe. . . .. ..ot e
(d) Action by the convening authority. . .......... ... i
(e) Reconsideration procedure. . . ...ttt e

Rule 1010. Notice concerning post-trial and appellate rights ................
Rule 1011. AdJournment . . . ... ...
CHAPTER XI. POST-TRIAL PROCEDURE

Rule 1101. Report of result of trial; post-trial restraint; deferment of
confinementand fine. . ... . i
(@) Reportoftheresultoftrial. . ..........
(b) Post-trial confinement. . ... ...
(c) Deferment of confinementorfine. .......... ... .. .. . i

Rule 1102. Post-trial SeSSiONS . . . .. ..ot
@ Ingeneral. ...
(D) PUIPOSE. . . ot
(c) Matters not subject to post-trial sessions. . .. ........... ... . ...
(d)Whendirected. . . ...
() ProCeaUIE. . . o\ttt e

Rule 1102A. Post-trial hearing for person found not guilty only by reason of
lack of mental responsibility. ........... ... ..
@ Ingeneral. ... ...
(b) Psychiatric or psychological examinationand report. .. ...................
(c) Post-trial hearing. . . .. ... e

Rule 1103. Preparation of recordof trial . .. .......... .. ... ... ... ... ...
@ Ingeneral. ... ...
(b) Copies of therecord of trial. .. ........ ... ..
(c) Security classification. . ...
(d) Examination and correction before authentication. .. ......................
(e) Examination by defensecounsel. . .......... .. .. . .
(f) Videotape and similar records. . . ...

Rule 1104. Records of trial: authentication; correction; forwarding..........
(@) Authentication. . . ... .. e

(D) SerVICE. . .

(C) SUDSELITULE SEIVICE . . . o\t e
(d) Information subject to Mil. Comm. R. Evid. 505 & 506 ....................
(8) LOSS OF record. . . .. oot
(F) Correction of record after authentication; certificate of correction. ............
(@) FOrwWarding. . .. ..o e

xii



Table of Contents — Manual for Military Commissions

Rule 1105. Matters submitted by the accused. . .. ........... .. ... .. .. ..... 11-141
@ Ingeneral. ... ... 11-141
(D) TIME PEIIOUS. . . . et 11-142
(C) GO0 CAUSE. . . o vttt e e 11-142
(d) WaIVEL. . 11-142
Rule 1106. Recommendation of the legal advisor. . ........................ 11-142
@ Ingeneral. ... 11-142
(b) Disqualification. . . ... ..o 11-142
(c) Form and content of recommendation. . ............ ... .. .. .. o 11-143
(d) No findings of guilty; findings of not guilty only by reason of lack of mental
responsibility. . .. ... 11-144
(e) Service of recommendation on defense counsel and accused; defense response. . 11-144
Rule 1107. Action by the action authority .. .............. .. ... ... .. .... 11-145
(@ Whomaytakeaction. ............ i e 11-145
(b) General considerations. . . ...t 11-145
(©) Action on fiNINgGS. . . ..ot 11-146
(d) Action Onthe SENtENCE. . . .. .ottt e 11-147
() Ordering rehearing. . . .. ...t v 11-147
() Contents of action and related matters. . .. ............ ... ..., 11-148
(9) Incomplete, ambiguous, or erroneous action. . .......... ... ... 11-149
(h) SErvice ONacCUSEd. . . .. ..o 11-149
Rule 1108. Suspension of execution of sentence; remission.................. 11-149
@ Ingeneral. ... 11-149
(b) Whomay suspend and remit. . . ............ i 11-149
(c) Conditions Of SUSPENSION. . . ..ottt e 11-150
(d) Limitations on SUSPENSION. . . ..ottt e et 11-150
(e) Termination of suspension by remission. .. ..............c ... 11-150
Rule 1109. Vacation of suspensionof sentence . .. ............ ... .oivn... 11-150
@ Ingeneral. ... ... 11-150
(D) TIMEHINESS. . ..ot 11-150
Rule 1110. Waiver or withdrawal of appellate review. . .................... 11-151
@ Ingeneral. ... ... 11-151
(b) Righttocounsel. . ... . 11-151
(c) Compulsion, coercion, inducement prohibited. .. ......................... 11-152
(d) Form of waiver or withdrawal. .. ........ ... .. ... . .. Il- 152
(e) Towhomsubmitted. . ........ ... . 11-152
(M Time limit. . ..o 11-152
(g) Effect of waiver orwithdrawal. .. ............ ... .. ... .. . 11-153
Rule 1111. Disposition of the record of trial after action................... 11-153

Xiii



Table of Contents — Manual for Military Commissions

Rule 1113. Execution Of SBNtENCES . . . .. oot v i
@ Ingeneral. ... ...
(b) Punishments which the convening authority may order executed in the initial
ACHION. . . o
(c) A punishment of death may be ordered executed only by the President. ... ...
(d) Confinement. . .. ..ot

CHAPTER XII. APPEALS AND REVIEW

Rule 1201. The Court of Military Commission Review; Chief Judge . ........
@ Ingeneral. ... ...
(b) Compositionofthecourt. . ........ ...
(c) Cases reviewed by the Court of Military Commission Review .. ............
(d) Action on cases reviewed by the Court of Military Commission Review . . . ...
(e) Notificationto acCused. . .. ... ..ot

Rule 1202. Appellate counsel . ...... ... ...

Rule 1205. FUrther reVIew. . . ... e
(a) Petition to the United States Court of Appeals for the District of

Columbia CirCUIt. . . ...
(b) Review by the Supreme Court. . ........ ..ot

Rule 1207. Sentences requiring approval by the President . ................
Rule 1209. Finality of a military commission .. ..........................

Rule 1210. New trial . ... ... .
@ Ingeneral. ... .
(b) Who may petition. . .. ...t
() Formof petition. . . ... ... e
(d) Effect of petition . .. ... .o
(&) Whomay acton petition. . ........ ...

(F) Grounds fornew trial. ... ... ...
(g) Actiononthe petition . . ... ... i e
(h) Action when new trial isgranted . ... ... .

(i) Number of petitionsunderthisrule........... ... .. .. .. .. ... ... ...,

PART Il MILITARY COMMISSION RULES OF EVIDENCE
SECTION | GENERAL PROVISIONS
RUIE 101, SCOPE . . vttt e

(@) Applicability. . ...
(D) SECONAArY SOUICES . . .\ vttt e e et e e

Xiv



Table of Contents — Manual for Military Commissions

Rule 102. Purpose and construction .. ........... i, -1
Rule 103. Rulingonevidence . . ... e -1
(@) Effectof erroneous ruling. .. ... -1
(b) Record of offerand ruling. . . ... 11-2
(c)Hearingof members. . ... .. e 11-2
(d) PlaIn €ITOr. . . e e I1-2
Rule 104. Preliminary qUeStions . . .. ... I1-2
(a) Questions of admissibility and procedure generally .. ..................... 11-2
(b) Probative value conditionedonfact. . .......... ... .. .. . . i 11-2
(c)Hearingof members. . ........ ... 11-2
(d) Testimony by aCCUSEQ. . . . . ..ot 11-2
(e) Weight and credibility. .. ... o 11-2
Rule 105. Limited admissibility . ............ ... .. .. .. -3
Rule 106. Remainder of or related writings or recorded statements.......... -3

SECTION Il JUDICIAL NOTICE

Rule 201. Judicial notice of adjudicativefacts . ........................... -4
(@) Scope of rule. . ... o I1-4
(b) Kinds of faCts. . .. ... -4
(C) When disCretionary. . . .. ...ttt I1-4
(d) When mandatory. . . ..ottt -4
(e) Opportunitytobe heard. . .......... . -4
(F) Time of taking NOtiCe. . ... ... oo -4
(9) Instructing members. . .. ... -4
Rule 201A. Judicial noticeof law . . . ... ... i -4
(@) DOMESHIC 1AW . . . . .o -4
(D) Foreign law. . . .. ... -4

SECTION Il RULES RELATED TO SELF-INCRIMINATION AND CERTAIN
OTHER STATEMENTS

Rule 301. Privilege concerning compulsory self-incrimination. . ............. -5
(@) General rule. . . ... e I1-5
(D) StANING. . . oo -5
(c) Exercise of the privilege. . . ... -5
(d) Waiver by a Witness. . . .. ... I1-6
(e) Waiver by theaccused. . . ... I11-6
(f) Effect of claiming the privilege . . .. ... ... 111-6
(Q) INSEIUCHIONS. . . ..o e -7

XV



Table of Contents — Manual for Military Commissions

Rule 302. Privilege concerning mental examination of an accused . .........

(@) General rule. .. ... e
(D) EXCEPLIONS. . . .ot e e
(c) Release of VideNCe. . ... ..o
(d) Noncompliance by theaccused. . .......... .. i
() ProCEOUIE. . . .\ttt e

Rule 303. Degrading qUESEIONS . . .. ..ottt

Rule 304. Confessions, admissions, and other statements...................
(@) General rules . . . ...
(D) DefinitioNs. . .. ..o e
(c) Statements allegedly produced by coercion. . ............... .. ... ... ....
(d) Procedure. . . ..o
(&) Burden of proof . . ... .o
(F) Defense eVIAENCE. . .. ...t e e
(9) MIsCellan@OuS. . . . .. oo

Rule 306. Statements by one of severalaccused. . .........................
SECTION IV PROBATIVE EVIDENCE AND ITS LIMITS
Rule 401. Scope of probative evidence in military commissions. .. ...........

Rule 402. Evidence having “probative value to a reasonable person”
generally admissible . .. ...

Rule 403. Exclusion of probative evidence on grounds of prejudice,
confusion, orwaste of time . .. ... ...

Rule 404. Character evidence not admissible to prove conduct; exceptions;
OLNBE CrIMES. . . o e e

(@) Character evidence generally. . . ........ ... . i

(b) Other crimes, Wrongs, OF @CtS. . . .. . ..ottt e e

Rule 405. Methods of proving character . ........... .. ... .. ...
(@) Reputation Or OPINION. . . ..ot e
(b) Specific instances of conduct. . . ... ... ..
(€) AFFIdaVIES. . . ..o
(d) DefinitioNS . . ..o

Rule 406. Habit; routine practice . . . ......... ... i
Rule 410. Inadmissibility of pleas, plea discussions, and related statements . . .

(@) Ingeneral . ... ... e
(D) DefinItioNS. . . ..ot

XVi



Table of Contents — Manual for Military Commissions

Rule 412. Nonconsensual sexual offenses; relevance of victim’s behavior or

sexual predisposition . . ... I1-15
(a) Evidence generally inadmissible. . .......... ... ... . . o 111-15
(D) EXCEPLIONS. . . o vttt 11-15
(c) Procedure to determine admissibility .. ............ .. .. .. ... .. 111-16
Rule 413. Evidence of similar crimes in sexual assaultcases .............. 1-17

SECTION V PRIVILEGES

Rule501. Generalrule . ... ... 11-19
Rule 502. Lawyer-clientprivilege . .. ... i 111-19
(@) General rule of privilege . . ... ..o 11-19
(D) DefinitioNs. . .. ..o e 111-20
(c) Whomay claimtheprivilege . . ... 111-20
(d) EXCEPLIONS. . . ottt e 111-20
Rule 503. Communications to clergy

(@) Generalruleof privilege. . . ... 11-21
(b) DefinitioNS . .. ..o e 11-21
(c) Whomay claimtheprivilege .. ........ .. i 11-21
(d) EXCOPLIONS . . o\ttt e e e 11-21
Rule 504. Husband-wife privilege. ......... ... ... .. . i i 111-22
() Spousal INCAPACILY . . . ..ot e 111-22
(b) Confidential communication made during marriage . .. ................... 11-22
(C) EXCEPLIONS . . .ottt e 11-23
Rule 505. Classified information . ............ .. ... .. 111-23
(@) General rule of privilege . . .. ... 111-23
(b) Definitions . . .. ..o 111-23
(c) Who may claimtheprivilege . .. ... . 111-23
(d) Pretrial SeSSION. . . ..ot e 111-24

(e) Protection of classified information if disclosed; alternatives to disclosure;
protection of the fairness of the proceedings; certain witness statements;

protection of sources, methods or activities; record of trial .. ............... 111-24
(F) Introduction of classified information .. ............... ... .. ... ....... 11-27
(9) Notice of the defense’s intention to disclose classified information. .......... 11-27
(h) In camera presentation for cases involving classified information. .. ......... 111-28
Rule 506. Government information other than classified information........ 111-30
(@) General rule of privilege. . . ... ..o 111-30
(D) SCOPE. . .ot 111-30
(c) Who may claimthe privilege. . ........ ... 111-30

XVii



Table of Contents — Manual for Military Commissions

(d) Action prior to referral of charges. . . ........ ... . 11-31
(&) Pretrial SESSION. . . ..ot 111-31
(F) Action after motion for disclosure of information ... ...................... 111-31
(9) Disclosure of government information to the defense. . .. .................. 111-31
(h) Prohibition against disclosure . .. ... i 11-32
(i) In camera proCeedingsS . . . . oot it 111-32
() Appealsofordersand rulings . .. ... 111-34
(K) Introduction of government information subject to a claim of privilege . .. . ... 111-34
(I) Procedures to safeguard against compromise of government information
disclosed to military COMMISSIONS . . ... ..ot e 111-35
Rule 507. Identity of informants . .. .......... ... ... .. .. .. . 111-35
(@ Ruleofprivilege. . . ... 111-35
(b) Who may claimthe privilege. . .......... .. 111-35
(C) EXCEPLIONS. . . .ottt 111-35
(d) ProCedures. . . ..o 111-36
Rule 508. Political vote . ... ... 111-36
Rule 509. Deliberations of courts, juries, and military commissions. ......... 111-36
Rule 510. Waiver of privilege by voluntary disclosure .. .................. 111-36
Rule 511. Privileged matter disclosed under compulsion or without
opportunity to claim privilege . . . ... . 111-36
Rule 512. Comment upon or inference from claim of privilege; instruction ... 111-37
(a) Comment or inference not permitted. ... ......... ... i 11-37
(b) Claiming privilege without knowledge of members. .. ................... 11-37
(C) INSTIUCHION. . . . o oo e 111-37
Rule 513. Psychotherapist-patient privilege ... .................... 11-37
(@) Generalruleof privilege. . . ... .. 111-37
(D) DefinitioNns. . . . ..o 111-37
(c) Whomay claimtheprivilege .. ........ ... . i 111-38
(d) EXCEPLIONS . . oottt 111-38
(e) Procedure to determine admissibility of patient records or communications. ... [111-39

SECTION VI WITNESSES

Rule 601. General rule of competency . ............. ... .. 11-41
Rule 602. Lack of personal knowledge .. .......... ... ... .. ... .. ... ... 11-41
Rule 603. Oath or affirmation . ......... ... ... .. i i, 11-41

Xviii



Table of Contents — Manual for Military Commissions

Rule 604. Interpreters . . ... 11-41
Rule 605. Competency of military judgeaswitness . .. .................... I1-41
Rule 606. Competency of military commission member as witness . ......... 11-41
(@) Atthe military COMMISSION. . .. .. ..ot e 11-41
(b) Inquiry into validity of finding orsentence. . .. .......... .. ... .. .. ... ... 11-41
Rule 607. Whomay impeach . .......... ... i 11-42
Rule 608. Evidence of character, conduct, and bias of witness .............. 111-42
(a) Opinion and reputation evidence of character. . .......................... 111-42
(b) Specific instances of conduct. . . ... 111-42
(c)Evidence of bias. . ... i 111-42
Rule 609. Impeachment by evidence of convictionofcrime................ 11-42
(@) General rule. .. ... e 111-42
(b) TIMe ML, . . oo 111-43
(c) Effect of pardon, annulment, or certificate of rehabilitation. . ............... 111-43
(d) Juvenile adjudications. . . ... ... 111-43
(e) Pendency of appeal. . .. ... 111-43
(F) Definition . . ..o 111-43
Rule 610. Religious beliefsoropinions . . .. .......... ... .. ... .. 11-44
Rule 611. Mode and order of interrogation and presentation. . .............. 111-44
(@) Control by the military judge. . ... ...t 111-44
(b) Scope of cross-examination. . ............c it 111-44
(C) Leading qQUESTIONS . . . ..ottt e e 111-44
(d) Alternative forms of testimony of a child, victim, protected entity, or witness

whose presence at trial cannot be procured by legal process . ............... 111-44
Rule 612. Writing used to refreshmemory . ........... .. ... .. ... ... . .... 111-45
Rule 613. Prior statements of wWitnesses . .. ..., 111-46
(a) Examining witness concerning prior statement. ... ........ ... ... ... ... 111-46
(b) Extrinsic evidence of prior inconsistent statement of witness. . ............. 111-46

Rule 614. Calling and interrogation of witnesses by the military commission . . 111-46

(a) Calling by the military commission. . ............ ... i .. 111-46
(b) Interrogation by the military commission. .. .......... .. ... o 111-46
(C) ObJECHIONS. . . oot e 111-46
Rule 615. Exclusion of Witnesses . .. ...t e 11-47

SECTION VII OPINIONS AND EXPERT TESTIMONY

XiX



Table of Contents — Manual for Military Commissions

Rule 701. Opinion testimony by lay witnesses . .. ..................coovu... 111-48
Rule 702. Testimony by eXperts. .......... i 111-48
Rule 703. Bases of opinion testimony by experts.......................... 111-48
Rule 704. Opinion on ultimate issue . .. .. ...t e e n 111-48
Rule 705. Disclosure of facts or data underlying expert opinion............. 111-48
Rule 706. Experts appointed by the military commission. . ................. 111-49
(a) Appointment and COMPENSAtION. . ... ...ttt 111-49
(b) Disclosure of employment. . . ........ ... 111-49
(c) Accused’s experts of own selection. . ........... ... . 111-49
Rule 707. Polygraph Examinations . . .............. ... 111-49

SECTION VIII HEARSAY

Rule 801. Definitions . . . ... ..o 111-50
(8) StAtEMENT. . . .. 111-50
(b) Declarant. . . ... 111-50
(C) HEAISAY. . . . oo 111-50
(d) Statements whicharenothearsay. . .............. .. .. ... 111-50
Rule 802. Hearsay rule . ... ... .. i e 111-50
Rule 803. Admissibility of hearsay. .. ........... ... ... i 111-51
Rule 806. Hearsay withinhearsay ............. .. ... ... 111-52
Rule 807. Attacking and supporting credibility of declarant. . ............... 111-52

SECTION IX AUTHENTICATION AND IDENTIFICATION
Rule 901. Requirement of authentication or identification................. 111-53

PART IV CRIMES AND ELEMENTS

1. (Section 950q) — Principals . . ... oo V-1
A XL o V-1
2. (Section 950r) — Accessory afterthefact ..................... .. V-1
A T OXt. V-1
D, Elements. . ..o V-1

XX



Table of Contents — Manual for Military Commissions

C. Maximum punishment. . ........ ... .
3. (Section 950s) — Conviction of lesser included offense . .. ............

A T OXE o

4. (Section 950t) — Attempts . .. ... ..

A L. e
D, ElemMents. . ..o

C. Maximum punishment. . . ... . .

5. (Section 950u) — Solicitation .. .............. ... ... . ...

A XL
b, Elements. . ... o e

C. Maximum punishment. . ........... ..
6. (Section 950v) — Crimes triable by military commissions . ............

(@) DEFINITIONS AND CONSTRUCTION. . ... .ot

(1) MURDER OF PROTECTED PERSONS. .. ............ ... ...

A T OXE o

b, Elements. . ... o e

C. COMMENT. . .

d. Maximum punisShment. . . ...
(2) ATTACKING CIVILIANS. . .. e e
A T OXE o

D, Elements. . ..o

C. COMMENL. . ..

d. Maximum punishment. . . ......... .. .

(3) ATTACKING CIVILIANOBJECTS. .. ..o
(B TEXE. o
D, Elements. . ...
C. COMMENL. .
d. Maximum punishment. . . ...
(4) ATTACKING PROTECTED PROPERTY ...,

A T XL o e

D, Elements. . ..o

C. COMMENL. . ..

d. Maximum punishment. . . ... .

(5) PILLAGING. . ..o e

A T XL o e

D, Elements. . ..o e

c. Maximum punishment. .. ... .

XXi



Table of Contents — Manual for Military Commissions

(6) DENYING QUARTER. . . ... e V-5
A T OXE. V-5
D, ElemMents. . .o V-6
C. Maximum punishment. . .. ... V-6
(M) TAKINGHOSTAGES. . ... . e V-6
A XL e e e V-6
D, Elements. . ... IV-6
C. COMMENt. . .. s e e e V-6
d. Maximum punisShment. . . ... V-6
(8) EMPLOYING POISON OR SIMILARWEAPONS. .................. V-6
A XL e e e e V-6
D, Elements . . ... V-7
C. COMMENt. . .. e e e V-7
d. Maximum punisShment. . . ... V-7
(9) USING PROTECTED PERSONS ASASHIELD. .................... V-7
A XL e e e e IvV-7
D, Elements. . ... V-7
C. Maximum punishment. . ........... ... . V-8
(10) USING PROTECTED PROPERTY ASASHIELD. ................. V-8
A T BXE. V-8
D, ElemMents. . .o V-8
c. Maximum punishment. . ....... ... ... . . V-8
(11) TORTURE. . . ..o e e e e e e e V-8
VR 1 Q. V-8
D, BlemMentS. . .o V-8
C. EXplanation. . ... ... V-9
d. Maximum punishment. . . ... V-9
(12) CRUEL OR INHUMAN TREATMENT ...................... V-9
VR 1< V-9
D, Blements. . .o V-9
C. DEfiNItiONS. . . oo IV-10
Ao COMMEN. . o IV-10
e. Maximum punishment. .. ... . IV-10
(13) INTENTIONALLY CAUSING SERIOUS BODILY INJURY .......... IV-11
A XL e e e IV-11
D, Elements. . ... IvV-11
C. DefinitioNn. . ..o IvV-11
d. COMMENT. . .. IV-11

XXii



Table of Contents — Manual for Military Commissions

C. COMMENT. . .
d. Maximum punisShment. . . ...

(16) DESTRUCTION OF PROPERTY IN VIOLATION OF THE
LAWOFWAR.. ...

C. COMMENL. .. .
d. Maximum punisShment. . . ...

C. COMMENL. .. .
d Maximum punishment. . . ... e

D, ElemMentS. . ..o
c. Maximum punishment. . ... .

C. COMMENT. . ..
d. Maximum punishment. .. ... ..

(L) RAPE. . oo\t

xxiii



Table of Contents — Manual for Military Commissions

VR 1 IV-16
D, Elements. . .. IV-16
C. COMMENT. . .ot e IV-16
d. Maximum punishment. . . ........ .. IV-16
(22) SEXUAL ASSAULTORABUSE. . .... ... IV-16
A T OXE. IV-16
D, ElemMents. . .o IV-16
C. COMMENt. . .o e e IV-16
d. Maximum punisShment. . . ... IV-17
(23) HIJACKING OR HAZARDING A VESSEL OR AIRCRAFT. .......... IvV-17
A T BXE. IV-17
D, Elements. . ..o IvV-17
C. COMMENT. . .ot e IvV-17
d. Maximum punisShment. . . ... IV-17
(24) TERRORISM . . ... e e IvV-17
A XL e e e e IvV-17
D, Elements. . . ..o IV-18
C. COMMENt. . .o e e e IV-18
d. Maximum Punishment. . . ... IV-18
(25) PROVIDING MATERIAL SUPPORT FOR TERRORISM ............. I\V-18
A XL e e e 1V-18
D, Elements. . ... I\V-18
C. DefinitioNn. . ..o IV-19
d. Maximum Punishment. . . .......... . IV-19
(26) WRONGFULLY AIDING THEENEMY ... ... ... .. ... ... IV-19
A X e e IV-19
D, Elements . . ..o IV-19
C. COMMENt . ..o e e e IV-19
d. Maximum punishment. . ... . 1V-20
(27) SPYING . .. e 1\V-20
VR - 1V-20
D, Elements . . ..o 1V-20
c. Maximumpunishment . ............ .. . 1V-20
(28) CONSPIRACY .. e 1V-20
VR 1< 1V-20
D, Blements. . .o 1V-20
C. COMMENT. . .o e e e IvV-21
d. Maximum Punishment. . . ... IV-21

XXIV



Table of Contents — Manual for Military Commissions

(29) (Section 950w) - PERJURY, FALSE TESTIMONY, AND

OBSTRUCTIONOF JUSTICE .. ... oo IV-22
(a) Perjury and false testimony
A XL e e e e 1V-22
D, Elements. . ... I\V-22
C. Maximum Punishment . . . ... ... IV-22

(b) Obstruction of Justice

A XL o IV-22
D, ElementS . ..o IV-22
c. Maximumpunishment . ............. . . IV-22

XXV



